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THOMAS T. WOODALL, J., dissenting.

| respectfully dissent from the majority opinion in this case. First, | am compelled to note
that there is not a transcript of the guilty plea hearing in the record. It iswell settled that when a
defendant appeal sasentencing issue and failsto provide atranscript of theguilty pleahearinginthe
record, that this court presumesthat the action of thetrial court was correct. See Statev. Keen, 996
SW.2d 842, 844 (Tenn. Crim. App. 1999); State v. Griffis 964 S.W.2d 577, 592-93 (Tenn. Crim.
App. 1997).

In addition, even if the transcript of the guilty plea hearing had not been omitted, |
respectfully conclude that if the judgment of the trial court must be reversed, the matter should be
remanded to give the trial court the opportunity to state on the record why he denied judicia
diversion. See Statev. Herron, 767 S.\W.2d 151, 156 (Tenn. 1989) (requiring atrial court to cleary
stateontherecorditsspecific reasonsfor denyingjudicial diversion, inorder to alow for meaningful
appellate review); see also, State v. Hammersley, 650 SW.2d 352, 355 (Tenn. 1983); State v.
Bonestel, 871 S\W.2d 163,168 (Tenn. Crim. App. 1993), overruled on other grounds by State v.
Hooper, 29 SW.3d 1, 9 (Tenn. 2000). Whether an accused should be granted judcial diversion is
aquestion which addressesitself to the sound discretion of thetrial court. Bonestel, 871 SW.2d at
168. Thiscourt will not interferewith therefusal of thetrial court to grant judicial diversionif there
is“any substantial evidenceto support therefusal contained intherecord.” 1d. Whenthetrial court
errs by failing to state on the record hisreasons for denying judicial diversion, the matter should be
remanded for clarification by the trial court. For this court to grant judicial diversion in this
particular case, without a remand to the trial court, would be substituting our discretion for the
discretion of thetrial court.
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